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The Basics of FDII: Not Just Simple Math



Policy

• “One of the Committee’s goals in tax reform is to remove the tax incentive to locate 
intangible income abroad and encourage U.S. taxpayers to locate intangible income, and 
potentially valuable economic activity, in the United States.”

• “The Committee recognizes that many countries in the OECD have preferential tax 
regimes for income related to certain forms of intellectual property. These regimes, 
sometimes referred to as patent box or intellectual property regimes, put the United 
States at a competitive tax disadvantage.”

• “The Committee believes that establishing a deduction for foreign derived intangible 
income earned by domestic corporations helps the United States compete with 
countries that offer preferential rates for intellectual property.”

• “… a domestic corporation’s FDII is the portion of its intangible income, determined on a 
formulaic basis, that is derived from serving foreign markets.”
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General Applicability under Statute

• Applies to domestic corporations for tax years beginning after December 31, 
2017

• FDII deduction available only for C corporations
• RICs and REITs not eligible
• Individuals and S corporations not eligible

• No specific rules addressing partnerships or consolidated groups
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§250 Deduction

• The §250 deduction for FDII (37.5%) and GILTI (50%) is limited by taxable income of the 
domestic corporation (determined without regard to the §250 deduction)

• Taxable income for this purpose determined with regard to a deduction for an NOL 
carryover under §172(a)

• If the sum of the FDII and GILTI exceeds the taxable income of the domestic corporation 
(determined without regard to the §250 deduction), reduce FDII and GILTI 
proportionately by the excess for purposes of computing the §250 deduction

Excess = FDII + GILTI – Taxable Income 

Reduction to FDII = Excess  x FDII

FDII + GILTI

Reduction to GILTI = Excess – Reduction to FDII
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§250 Deduction Formula

FDII = Deemed Intangible Income (DII)  x
Foreign-Derived Deduction Eligible Income (FDDEI)

Deduction Eligible Income (DEI)

37.5% x FDII + 50% x (GILTI + §78 gross-up)

Foreign-derived intangible income (FDII) generally taxed at an effective rate of 13.125%

DII = DEI – (10% x QBAI)
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Deemed Intangible Income (DII)

FDII = Deemed Intangible Income (DII) x
Foreign-Derived Deduction Eligible Income (FDDEI)

Deduction Eligible Income (DEI)

• Deemed Intangible Income (DII) = Deduction Eligible Income (DEI) – Deemed Tangible 
Income Return (DTIR)

• Deemed Tangible Income Return (DTIR) = 10% x Qualified Business Asset Investment 
(QBAI)

• DII = DEI – (10% x QBAI)

• Mechanical formula for arriving at “intangible income” of the domestic corporation
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Deduction Eligible Income (DEI)

• Deduction eligible income (DEI) is the excess (if any) of:
• the gross income of the domestic corporation without regard to certain items (referred to 

hereafter as “gross DEI”), over
• the deductions (including taxes) properly allocable to such gross income

• Items excluded from gross income to arrive at gross DEI:
• Subpart F inclusions under §951(a)(1)
• GILTI inclusions under §951A
• Financial services income as defined in §904(d)(2)(D)
• Dividends received from CFCs
• Domestic oil and gas extraction income
• Foreign branch income as defined under §904(d)(2)(J)

Deemed Intangible Income (DII) = Deduction Eligible Income (DEI) – (10% x QBAI)
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QBAI

• Defined by reference to definition of QBAI in the GILTI provisions under §951A(d), substituting deduction 
eligible income for tested income and without regard to whether the corporation is a CFC

• Quarterly average of the domestic corporation’s adjusted basis in specified tangible property that is:
• Used in a trade or business of the domestic corporation; and
• Of a type with respect to which a deduction is allowable under §167 

• Specified tangible property is any tangible property used in the production of deduction eligible income

• Dual use property rules for specified tangible property used in the production of both deduction eligible 
income and non‐deduction eligible income 

• Adjusted basis must be computed using the alternative depreciation system (ADS)

Deemed Intangible Income (DII) = Deduction Eligible Income (DEI) – (10% x QBAI)
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Foreign‐Derived Deduction Eligible Income 
(FDDEI)

• Foreign‐derived deduction eligible income (FDDEI) means any DEI, which is derived in connection with 
certain sales of property and the provision of services

• Sale of property:
• Sale must be to a person who is not a U.S. person, and
• The taxpayer must establish to the satisfaction of the Secretary that the property is for a foreign use

• “Sold,” “sells,” and “sale” shall include any lease, license, exchange, or other disposition 

• “Foreign use” is defined as “any use, consumption, or disposition which is not within the United States”

• For the provision of services, the taxpayer must establish to the satisfaction of the Secretary that the 
services are provided to any person, or with respect to any property, not located within the United States

FDII = Deemed Intangible Income (DII) x
Foreign-Derived Deduction Eligible Income (FDDEI)

Deduction Eligible Income (DEI)

12



FDII Elements
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The Proposed Regulations: Some Answers, 
Some Questions
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Proposed Regulations

• Proposed regulations generally apply to tax years begining on or after March 4, 
2019

• Taxpayers may rely on proposed regulations for tax years ending before March 4, 
2019

• Consolidated return rules under §1.1502‐50 do not apply until proposed 
regulations are finalized

• For tax years ending before March 4, 2019, taxpayers may use any reasonable 
documentation maintained in the ordinary course of business that establishes 
the  foreign person, foreign use, or location outside the United States, as 
relevant, provided that the documentation meets the reliability requirements
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Highlights of Proposed Regulations

• Documentation requirements instead of presumptive rules
• Foreign use of intangible property generally based on location of “exploitation”
• Location of exploitation of intangible property “used in the development, 
manufacture, sale, or distribution of a product” based on end users

• Eligibility of general services to a business recipient based on where “benefits” of 
service are conferred

• Related party sales rules may require amended returns to obtain the benefit
• Related party rules not applicable to sales of intangible property
• Complicated “benefits test” and “price test” for related party services
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Highlights of Proposed Regulations Cont’d

• Expanded definition of foreign branch income
• COGS attributed to gross receipts under any reasonable method even if incurred 
in pre‐§250 year

• §1.861‐8 through ‐14T and ‐17 apply for purposes of allocating and apportioning 
deductions
• Gross FDDEI and gross non‐FDDEI are separate statutory groupings 
• NOL deductions allocated and apportioned
• Exclusive apportionment rules for R&E do not apply

• Foreign‐derived ratio cannot exceed one
• QBAI determined same as for GILTI, with anti‐abuse rule for sale‐leasebacks
• Taxable income limitation does not take into account GILTI §78 gross‐up
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General Documentation Requirements
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General Documentation Requirements

• Documentation must be “reliable”
• Documentation must be obtained by due date, taking into account extensions, of 
the relevant tax return, and must be obtained no earlier than one year before 
the date of the sale or service

• Seller or renderer must not have reason to know documentation is unreliable or 
incorrect

• Certain exceptions for small businesses (less than $10,000,000 in gross receipts 
during prior taxable year) and small transactions (less than $5,000 in gross 
receipts during taxable year from a recipient)
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FDDEI Sales: Tangible and Intangible 
Property
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FDDEI Sales

• Sale of property to a foreign person for a foreign use
• Covers gain or income recognized under §367(a) or (d)
• Classification of sale versus service based on predominant character of 
transaction

• Does not include gains on securities or certain commodities
• Certain sales of property to U.S. government to foreign end user treated as 
sales to foreign persons

• Documentation required to establish both foreign person and foreign use
• Different foreign use and documentation requirements for sales of “general 
property” and “intangible property”

• Must not know or have reason to know recipient is not a foreign person and 
property is not for a foreign use
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FDDEI Sale of General Property
• General property: Property other than 

intangible property, securities, or 
commodities

• Foreign use:
− Property not subject to a “domestic use” 

within three years of delivery date, or 
− Property is subject to manufacture, 

assembly, or other processing outside of 
United States before subject to a 
domestic use

− Special rules for transportation property 
and fungible property

• Documentation required to establish 
both foreign person and foreign use, 
and must not have reason to know 
otherwise

USCo

General 
property

FDDEI

Foreign 
Person
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FDDEI Sale of Intangible Property
• Intangible property: Defined under 

§367(d)

• Foreign-use: To extent intangible property 
generates revenue from exploitation outside 
United States
− Prorate based on revenue generated from 

exploitation inside and outside United 
States

− Different rules for “lump sums” and 
“periodic payments”

− For IP used in the development, 
manufacture, sale, or distribution of a 
product, intangible property treated as 
exploited at location of end user when 
product is sold to end user

• Documentation required to establish 
both foreign person and foreign use, and 
must not have reason to know otherwise

USCo

Intangible  
property

FDDEI

Foreign 
Person
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Documentation of Foreign Person
1.250(b)-4(c)(2)  FDDEI Sales – Documentation of status of foreign person

(i) In General - Except as provided in paragraph (c)(2)(ii) of this section, a seller establishes the status of a recipient as a foreign person by obtaining 
one or more of the following types of documentation with respect to the person--

(A) A written statement by the recipient that the recipient is a foreign person;

(B) With respect to a recipient that is an entity, documentation that establishes that the entity is organized or
created under the laws of a foreign jurisdiction;

(C) With respect to an individual, any valid identification issued by a foreign government or an agency thereof that is 
typically used for identification purposes;

(D) Documents filed with a government or an agency or instrumentality thereof that provide the foreign jurisdiction of organization or 
residence of an entity (for example, a publicly traded corporation’s annual report filed with the U.S. Securities and Exchange Commission that 
includes the jurisdiction of organization or residence of foreign subsidiaries of the corporation); or

(E) Any other forms of documentation as prescribed by the Secretary in forms, instructions, or other guidance.

(ii) Special Rules

(A) Special rule for small businesses

A seller that receives less than $10,000,000 in gross receipts during a prior taxable year establishes the status of any recipient as a 
foreign person for a taxable year if the seller’s shipping address for the recipient is outside the United States.  If the seller’s prior 
taxable year was less than 12 months (a short period), gross receipts are annualized by multiplying the gross receipts for the short 
period by 365 and dividing the result by the number of days in the short period.

(B) Special rule for small transactions 

A seller that receives less than $5,000 in gross receipts during a taxable year from a recipient establishes the status of such recipient 
as a foreign person for such taxable year if the seller’s shipping address for the recipient is outside the United States.
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Documentation of Foreign Use for General 
Property

1.250(b)-4(d)(3) – FDDEI Sales – Documentation of foreign use of general property

(i) In General - Except as provided in paragraphs (d)(3)(ii) and (iii) of this section, a seller establishes that general property, or a portion of a particular class of fungible general 
property, is for a foreign use only if the seller obtains one or more of the following types of documentation with respect to the sale--

(A) A written statement from the recipient or a related party of the recipient that the recipient’s use or intended use of the property is for a foreign use (within the
meaning of paragraph (d)(2) of this section);

(B) A binding contract between the seller and the recipient which provides that the recipient’s use or intended use of the property is for a foreign use (within the meaning 
of paragraph (d)(2) of this section);

(C) Except in the case of international transportation property, documentation of shipment of the general property (including both property located within the United 
States or outside the United States, such as in a warehouse, storage facility, or assembly site located outside United States) to a location outside the United States (for 
example, a copy of the export bill of lading issued by the carrier which delivered the property, or a copy of the certificate of lading for the property executed by a customs 
officer of the country to which the property is delivered); or 

(D) Any other forms of documentation as prescribed by the Secretary in forms, instructions, or other guidance.

(ii) Special Rules

(A) Special rule for small businesses

A seller that receives less than $10,000,000 in gross receipts during the prior taxable year establishes that the sale of general property in a taxable year to any recipient is 
for a foreign use for the taxable year if the seller’s shipping address for the recipient is outside the United States. If the seller’s prior taxable year was a short period, 
gross receipts are annualized by multiplying the gross receipts for the short period by 365 and dividing the result by the number of days in the short period. 

(B) Special rule for small transactions 

A seller that receives less than $5,000 in gross receipts during a taxable year from a recipient establishes that the sale of general property to the recipient is for a foreign use 
for the taxable year if the seller’s shipping address for the recipient is outside the United States.

(iii) Sales of fungible mass of general property - In the case of sales of multiple items of general property, which because of their fungible nature cannot reasonably be 
specifically traced to the location of use (fungible mass), as an alternative to obtaining the documentation described in paragraphs (d)(3)(i)(A) through (D) of this section, a seller 
may establish that a portion of the fungible mass is for a foreign use through market research, including statistical sampling, economic modeling and other similar methods 
indicating that the property will be subject to a foreign use. If, under the preceding sentence, the seller establishes that 90 percent or more of a fungible mass is for a foreign use, 
then the entire fungible mass is for a foreign use. If, under the first sentence of this paragraph (d)(3)(iii), the seller does not establish that 10 percent or more of the sale of a 
fungible mass is for a foreign use, then no portion of the fungible mass is for a foreign use.
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Documentation of Foreign Use for Intangible 
Property

1.250(b)-4(e)(3) -FDDEI Sales – Documentation of foreign use of intangible property

(i) Documentation for sales for periodic payments - Except as provided in paragraph (e)(3)(ii) of this section, a seller establishes the extent to which a sale of 
intangible property described in paragraph (e)(2)(ii) of this section is for a foreign use by obtaining one or more of the following types of documentation with respect to the 
sale--

(A) A written statement from the recipient providing the amount of the annual revenue from sales or sublicenses of the intangible property or sales of 
products with respect to which the intangible property is used that is generated as a result of exploitation of the intangible property outside the United States and the total 
amount of revenue from such sales or sublicenses worldwide; 

(B) A binding contract for the sale of the intangible property that provides that the intangible property can be exploited solely outside the United States;

(C) Audited financial statements or annual reports of the recipient stating the amount of annual revenue earned within the United States and outside 
the United States from sales of products with respect to which the intangible property is used;

(D) Any statements or documents used by the seller and the recipient to determine the amount of payment due for exploitation of the intangible 
property if those statements or documents provide reliable data on revenue earned within the United States and outside the United States; or

(E) Any other forms of documentation as prescribed by the Secretary in forms, instructions, or other guidance.

(ii) Certain sales to foreign unrelated parties

In the case of a sale of intangible property described in paragraph (e)(2)(ii) of this section that are not contingent on revenue or profit to a foreign 
unrelated party (as defined in §1.250(b)-6(b)(2)), where the seller is unable to obtain the documentation described in paragraph (e)(3)(i) of this section without undue 
burden, a seller establishes the extent to which the sale of intangible property is for a foreign use using the principles of paragraph (e)(3)(iii) of this section, except 
that the seller must make reasonable projections on an annual basis.

(iii) Documentation for sales in exchange for a lump sum

A seller establishes the extent to which a sale of intangible property described in paragraph (e)(2)(iii) of this section is for a foreign use through 
documentation containing reasonable projections of the amount and location of revenue that the seller would have reasonably expected to earn from exploiting the 
intangible property. To be considered reasonable, the projections must be consistent with the financial data and projections used by the seller to determine the price it sold 
the intangible property to the foreign person.
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Related Party Sales (Resales)

• Related party sale: Sale of general property 
to a foreign related party that is otherwise a 
FDDEI sale

• Qualification as a FDDEI sale depends on type of 
unrelated party transaction with respect to 
property purchased by foreign related party

• Sale by USCo to FC1 qualifies as FDDEI sale only 
if sale by FC1 to Foreign Unrelated Party:

- Qualifies as a FDDEI sale (must obtain 
necessary documentation), and

- Occurs on or before filing date (otherwise, an 
amended return may be filed)

USCo

General 
Property X

FC1
General 
Property X

Foreign
Unrelated

Party

FDDEI

Foreign UseForeign Use

USCo

General 
Property X 
(component) 

FC1
Finished 
Good Y

Foreign
Unrelated

Party

FDDEI

Foreign UseForeign Use
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Related Party Sales (Property Used “In 
Connection With”)

• Sale by USCo to FC1 qualifies as FDDEI sale 
only if, as of the filing date:
- USCo reasonably expects that FC1’s 

sale/service to Foreign Unrelated Party will 
occur,

- FC1’s sale/service to Foreign Unrelated 
Party would be a FDDEI sale/service 
without regard to the documentation rules, 
and

- More than 80% of the revenue earned by 
FC1 with respect to the Property X will be 
earned from FC1’s sale/service to Foreign 
Unrelated Party

• All foreign related parties of USCo are treated 
as a single foreign related party for purposes of 
the related party sale rules

USCo

General 
Property X

FC1 Property Y
(General 
Property X is 
used in 
connection 
with 
Property Y)

Foreign
Unrelated

Party

FDDEI

Foreign UseForeign Use

USCo

General 
Property X 

FC1
Service X
(General 
Property X 
is used in 
connection 
with 
Service X)

Foreign
Unrelated

Party

FDDEI

Foreign UseForeign Use
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FDII Services: “Oh, The Things You Will Do” 
(And How They Are Treated Differently)
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FDDEI Services

• Service provided to a person, or with respect to property, located outside United 
States

• Services divided into four categories:
• Transportation service
• Property service
• Proximate service 
• General service (residual category)

• Certain services provided to U.S. government to foreign end user treated as a 
services provided to foreign persons

• Documentation and reason‐to‐know requirements for general services
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Transportation Service
• Transportation service: Service to transport a 

person or property using aircraft, railroad rolling 
stock, vessel, motor vehicle, or any similar 
mode of transportation

• FDDEI service based on origin and destination
− 0% if both origin and destination within

United States
− 50% if only one of origin or destination 

outside United States
− 100% if both origin and destination 

outside United States

• Apparently, no documentation required under 
proposed regulations

USCo

Transportation 
service

50/100% 
FDDEI

Origin
and/or

Destination
of 

Person/Property
Outside of 

U.S.

Person
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Property Service

• Property service: Service (other than a 
transportation service) provided with respect to 
tangible property if:
− More than 80% of time spent providing 

service is at or near location of the 
property, and

− Service results in physical manipulation of 
the property through assembly, 
maintenance, or repair

• Property must be located outside United States 
for duration of the service

• Apparently, no documentation required under 
proposed regulations

USCo

Property 
service

FDDEI

Property
Located 
Outside 
the U.S.

Person
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Proximate Service
• Proximate services: Service (other than a 

transportation or property service) if: 
− More than 80% of time spent providing 

service is in physical presence of the 
recipient or its employees in the case of a 
business recipient

• Service must be performed outside United 
States
− Service is prorated if it is performed partly 

outside the United States
• Apparently, no documentation required under 

proposed regulations

USCo

Proximate 
service

FDDEI

Service
Performed
Outside 
the U.S.

Person
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General Service
• General service: Residual category

− Divided between general service provided to a consumer and 
general service provided to a business recipient

• General service to a consumer: 
− Consumer is an individual that purchases general service for personal 

use
− Location of consumer based on residence of consumer when the 

service is provided 

• General service to a business recipient: 
− Business recipient is recipient other than a consumer
− Business recipient is located outside United States to extent service 

“confers a benefit” on business operations of business recipient 
located outside United States

− Business recipient is aggregated with all related parties for these 
purposes

• Documentation required to establish residence of consumer 
outside United States or benefit conferred on operations of 
business recipient located outside United States, and must not 
have reason to know otherwise

USCo

General 
service

Consumer/
Unrelated
Business
Recipient
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Documentation of Consumer Location for 
General Services

1.250(b)-5(d)(3) -Documentation of location of consumer

(i) In general - Except as provided in paragraph (d)(3)(ii) of this section, a renderer establishes that a consumer is located outside the United States only if the renderer obtains one or 
more of the following of documentation with respect to the consumer--

(A) A written statement by the consumer indicating that the consumer resides outside the United States when the service is provided;

(B) Any valid identification issued by a foreign government or an agency thereof that is typically used for identification purposes; or

(C) Any other forms of documentation as prescribed by the Secretary in forms, instructions, or other guidance

(ii) Special Rules

(A) Special rule for small businesses 

A renderer that receives less than $10,000,000 in gross receipts during the prior taxable year establishes that any consumer of a service provided in the taxable year is located 
outside the United States if the renderer’s billing address for the consumer is outside of the United States. If a renderer has a prior taxable year of fewer than 12 months (a short 
period), gross receipts are annualized by multiplying the gross receipts for the short period by 365 and dividing the result by the number of days in the short period.

(B) Special rule for small transactions

A renderer that receives less than $5,000 in gross receipts during a taxable year from a consumer establishes that such consumer is located outside the United States for such 
taxable year if the renderer’s billing address for the consumer is outside the United States.
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Documentation of Business Recipient for 
General Services

1.250(b)-5(e)(3) – Documentation of location of business recipient

(i) In General – A renderer establishes that a business recipient is located outside the United States only if the renderer obtains one or more of the types of documentation described in 
paragraphs (e)(3)(i)(A) through (E) of this section. The documentation must also support the renderer’s allocation of income described in paragraph (e)(2)(i) of this section.

(A) A written statement from the business recipient that specifies the locations of the operations of the business recipient that benefit from the service.

(B) A binding contract that specifies the locations of the operations of the business  recipient that benefit from the service.

(C) Documentation obtained in the ordinary course of the provision of the service that specifies the locations of the operations of the business recipient that benefit from the service.

(D) Publicly available information that establishes the locations of the operations of the business recipient.

(E) Any other forms of documentation as prescribed by the Secretary in forms, instructions, or other guidance.

(ii) Special Rules

(A) Special rule for small businesses

A renderer that receives less than $10,000,000 in gross receipts during a prior taxable year establishes that a business recipient of a service provided in a taxable year is located 
outside the United States if the renderer’s billing address for the business recipient is outside of the United States. If the renderer’s prior taxable year is less than 12 months (a short 
period), gross receipts are annualized by multiplying the gross receipts for the short period by 365 and dividing the result by the number of days in the short period.

(B) Special rule for small transactions

A renderer that receives less than $5,000 in gross receipts during a taxable year from services provided to a business recipient in such taxable year establishes that such business 
recipient is located outside the United States if the renderer’s billing address for the business recipient is outside the United States.
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Related Party Services
• Related party service: General service provided to a 

business recipient located outside United States that is 
otherwise a FDDEI service

• Qualifies as a FDDEI service only if the related party service is 
not substantially similar to a service provided by the related 
party to a person located within United States

• Substantially similar if used by the related party to provide a 
service to a person located in United States and either: 
− 60 percent or more of the benefits conferred by the 

related party service are to persons located within the 
U.S. (“benefits test”); or

− 60 percent or more of the price paid by persons located 
within the U.S. for the service provided by the related 
party is attributable to the related party service (“price 
test”)*

*If a related party service is treated as substantially similar 
solely by reason of the price test, the general rule that wholly 
disqualifies the related party service as a FDDEI service does 
not apply.  Rather, a portion of the gross income from the 
related party service will be treated as a FDDEI service.

USCo

General 
Service
to Business 
Recipient  

FC1
Persons
Located 
in the
U.S.

NOT FDDEI

Substantially 
Similar Service
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