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A. Introduction and Framework
1. Introduction of Panel
2. General approach to ethical issues in international 

tax 
a. What is ethics? Why it is important to 

international tax practice?
b. Do the ABA Model Rules, State Bar Rules, AICPA 

Standards, Circular 230 and/or Standards of 
Ethical Conduct for Employees of the Executive 
Branch cover everything?

c. How should we handle issues not covered above?
d. What is the role of penalty provisions? 2



Hypo # 1: Due Diligence – Facts
• Global Corp., Inc. (“GCI”), a U.S. multinational with CFCs across the 

globe, has found that its tax planning pre-2017 tax reform is not 
adequate in a post tax reform world. GCI has approached your firm 
for assistance in both tax return preparation for 2019 and tax 
planning for the future.

• As you were reviewing the documentation provided by GCI’s in-
house counsel for the section 951A analysis (GILTI), you had 
questions about the numbers being provided for QBAI (qualified 
business asset investments).

• The in-house counsel responded to your questions with the 
assertion that “The numbers are all good” and she has confirmed 
that the numbers accurately reflect the aggregate adjusted basis of 
specified tangible property used by the CFC in its trade or business.

• But you have a nagging concern because the QBAI numbers are 
much higher than those used on the 2018 tax return. 
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Hypo #1: Due Diligence – Issues

• What should you do? What must you do?
• Does it matter whether you have worked with this client in 

the past?
• What if a new attorney just joined your firm, and that lawyer 

(not you) had advised on the 2018 return?
• How much documentation do you need to see?
• What if in-house counsel explains that last year they were 

quickly pulling the tax return together but now they have 
better/more complete information?
• What if in-house counsel objects you are wasting their time 

and money? 4



Hypo #1: Due Diligence – Cites
Cites:
• Model Rules 1.1, 1.2(d), 1.3, 1.6, 1.7, 1.13 , 4.1 
• Circular 230 § 10.21 (Knowledge of Client Omission), §

10.33 (Best Practices for Tax Advisors), § 10.34 (Standards 
with respect to tax returns, etc.)
• IRC § 6694
• ABA Formal Opinion 85-352
• SSTS #3 (Certain Procedural Aspects of Preparing Returns --

including reviewing prior year returns)
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Hypo # 2a: Return Preparation –
Facts

• On an otherwise quiet Sept. 14 afternoon, you get a call from a 
CPA acquaintance.  Clearly panicked, he explains that: 
• he has to file a return tomorrow for a new corporate client,
• he just got the books and records 5 days earlier,
• he’s spent hours poring over them but is having trouble 

deciphering them,
• the invoices and income figures seem to match up but it is 

abundantly clear that there are (pardon the pun) gaps in the 
expense documentation, and

• he thinks he can prepare a return adequately reporting most 
income but thinks the client will have to file an amended 
return to get all the deductions correct.

• He asks you what he should do. 
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Hypo #2a: Return Preparation –
Issues

• Do you have a client here?  Who is your client?  
• The CPA?
• The taxpayer?

• Are you going to be a (non-signing) return preparer?
• What level of authority does the CPA need to file the return? 
• With respect to the income items?  With respect to the deduction 

items? 
• Is a disclosure necessary?  Is it a good idea?  Why?  What should it 

say?  
• Does it matter that he thinks he may be overstating	the taxpayer’s 

liability by reporting all of the income but not all of the taxpayer’s 
deductions, rather than understating	the client’s liability?

• Can the taxpayer and CPA “cure” the defects of the original return by 
filing an amended return?  
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Hypo #2a: Return Preparation –
Cites

• Outset of engagement
• Model Rule 1.5(b) (written engagement letter stating basis of fees)  

• Due diligence
• Model Rule 1.3 and Circular 230 §10.22 (due diligence)  

• Return position standards  
• IRC § 6662 (taxpayer)
• IRC § 6694 (return preparer)
• Circular 230 §10.34, SSTS #1 (Tax Return Positions), SSTS #4 (Use of 

Estimates (CPA)
• Amended returns 
• Treas. Regs. § 1.451-1(a), § 1.461-1(a) (taxpayers “should” file 

amended returns)
• Badaracco v. Commissioner, 464 U.S. 386 (1984) (no duty in the Code 

or regulations to file an amended return)
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Hypo #2b: Return Preparation –
Disclosures, Facts

• You advise the CPA that a robust disclosure is advisable.  You 
offer to help him draft it, but he declines, saying that he’ll 
have to run it by the taxpayer anyway. 
• Later that afternoon, he sends you an email containing a one 

sentence proposed disclosure: “Taxpayer’s records are still 
being reviewed, and taxpayer will file an amended return if 
necessary.”  He says that the taxpayer won’t agree to 
anything more detailed. 
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Hypo #2b: Return Preparation –
Disclosures, Issues

• Is that an adequate disclosure?
• For the taxpayer?  
• For the CPA / signing preparer? 
• For you?

• What are the pros and cons of a more thorough and detailed 
disclosure?  
• “Fraud-proofing” the return
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Hypo #2b: Return Preparation –
Disclosures, Cites

• Disclosure standards  
• For taxpayer:  Treas. Reg. § 1.6662-4(e) (effect of 

disclosure), -4(f) (method of disclosure)
• For return preparer:  Treas. Reg. § 1.6694 -2(d)(3)(i) 

(including “the speech” for non-signing preparers), SSTS 
#1 (Tax Return Positions)
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Hypo #2c: Return Preparation –
Tax Shelter?, Facts

• Same basic scenario, but this time it’s Oct. 14 and the 
taxpayer is an individual with much better books and 
records.  The CPA tells you that the taxpayer is very 
sophisticated and has numerous domestic and overseas 
investments.  One investment apparently is in a foreign trust 
with high-basis, low-value assets and the taxpayer wants to 
claim a loss from the trust’s disposition of the “distressed 
assets.”  Her share of the purported loss is several times 
what she invested.
• The CPA asks, “Is this legit?  Can we claim that loss for her?” 12



Hypo #2c: Return Preparation –
Tax Shelter?, Issues

• Is this a listed transaction (distressed asset trust transaction)?    
Notice 2008-34, 2008-12 I.R.B. 645.  
• Reporting requirements for listed and other reportable 

transactions
• Are you a material advisor?

• Should there be a separate disclosure for this transaction?
• Confidence level for return position
• What advice must/should you give regarding potential penalties?
• Special penalties for transactions that lack economic substance

• “Reliance” by taxpayer on you/CPA 13



Hypo #2c: Return Preparation –
Tax Shelter?, Cites

• IRC § 6011 and Treas. Reg. § 1.6011-4 (disclosure of 
reportable transactions)

• IRC § 6707A (penalty for failure to disclose reportable 
transaction)

• IRC § 6662(g) (non-disclosed non-economic substance 
transactions)

• IRC § 6662A (understatements from reportable transactions)
• IRC § 6664(c) (reasonable cause), § 6664(d) (“strengthened” 

reasonable cause)
• Treas. Reg. § 1.6664-4(c) (reliance on advisors)

• IRC § 6111, § 6707 (“material advisor” reporting and penalty 
for failure)
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Hypo #3: Are There Limits on 
Discussing the Audit Lottery? –
Facts

• Mork and Mindy McConnell recently asked you to prepare 
their wills and do some basic estate planning.  During the 
course of your conversations, Mork, a naturalized US citizen, 
mentions that over the last several years, he received 
substantial gifts from Orson, a father figure who is a 
nonresident alien.  It quickly becomes clear to you that Mork
had a duty to, but did not, file Forms 3520 to report the 
foreign gifts.  
• Mork’s income tax returns have always been prepared by 

Mindy’s cousin, Nelson, who you always thought was a 
competent CPA.
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Hypo #3: Are There Limits on 
Discussing the Audit Lottery? –
Issues

• What advice should/must you give to Mork regarding his 
delinquent Forms 3520?
• How do you answer when Mork asks you about the 

likelihood of the IRS finding out about his gifts, should he 
decide not to file the delinquent Forms 3520?
• If Mork decides to file delinquent Forms 3520, should you or 

Nelson (the CPA) handle the matter?  What ethical issues 
arise if Mork says that he relied on Nelson’s advice not to 
file? 16



Hypo #3: Are There Limits on 
Discussing the Audit Lottery? –
Cites

Re your advice/discussion:

• IRC § 6039F
• Circular 230 § 10.21 (Knowledge of Client’s Omission), § 10.33 (Best 
Practices for Tax Advisors), § 10.37 (Requirements for Other Written Advice),
• Model Rules 1.4(b)
• SSTS #1, particularly ¶¶ 7 & 13 (Tax Return Positions), #6 (Knowledge of 
Error: Return Preparation and Administrative Proceedings)
• Restatement of the Law, The Law Governing Lawyers § 94 (Advising and 
Assisting a Client – In General), especially ¶ f.

Re Nelson’s possible conflict of interest:

• Circular 230 § 10.29 (Conflicting Interests)
• Model Rule 1.7
• SSTS #6 (Knowledge of Error: Return Preparation and Administrative 

Proceedings)
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Hypo #4: “Marketing” and Ethics –
Facts

• Firm X is eager to establish its reputation nationally and 
internationally for its work on transfer pricing, competent 
authority procedures, and foreign tax credits.

• Firm X has just won a notable transfer pricing case at the 
court of appeals and wants to promote this fact and its 
expertise in the area.

• Firm X plans to note this recent success on its website in 
the United States and abroad.
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Hypo #4: “Marketing” and Ethics –
Facts (continued)

• Additionally, as part of its brand building strategy, Firm X 
will identify a series of prominent international tax cases 
on which its attorneys have worked (successfully) over the 
past decade. Not all of the taxpayers have remained clients, 
though some have continued to use Firm X for tax litigation 
or planning services.

• Finally, Firm X’s prominent international tax lawyers plan 
to blog about the legal issues in the firm’s recent transfer 
pricing victory as discuss the direction of transfer pricing 
litigation in the U.S. 19



Hypo #4: “Marketing” and Ethics –
Issues

• Can Firm X pursue this strategy?
• If so, what should it do first? What must it do?
• Does it matter where any references to the cases are 

posted?
• Is blogging on the case different from listing the case as a 

success on the site?
• Does it matter whether the attorneys who litigated the case 

are the ones blogging?
• Does it matter whether clients are current or former?
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Hypo #4: “Marketing” and Ethics –
Issues (continued)

Merely	inviting	further	inquiry?
• What if the Firm simply notes on the website that it is 

experienced in litigating international tax matters in the U.S. 
and invites inquiries?  What can the Firm say to prospective 
clients about its experience? About strategy once they 
become clients?  

What	does	consent	look	like?
• If consent cannot be given generally, what would specific 

consent look like? Would the firm need to get consent to 
post a link on its site to a reported tax case? Would it need 
new/separate permission to then post that link on other 
social media? On a tax blog?
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Hypo #4: “Marketing” and Ethics –
Cites

• Model Rules 1.6, 1.0(e) (Informed Consent), 4.1, 1.7, 1.13, 8.4 
(Misconduct)

• ABA Formal Opinion 2018-480 (Confidentiality Obligation for 
Lawyer Blogging and Other Public Commentary)

• ABA Formal Opinion 2017-479 (“Generally Known” exception to 
Client Confidentiality)

• ABA revised Comment to Model Rule 1.1 (Duty of Competence) 
(keeping up-to-date on benefits and risks of relevant
technologies)

• ABA Social Media webpage (note ABA Social Media Policy
coming soon):  
https://www.americanbar.org/groups/committees/scocle/socia
l-media.html
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Hypo #4: “Marketing” and Ethics –
Cites (continued)

• Supreme Court of South Carolina, Order 2019-06-05-01 
(June 2019) (adding a new comment to the S.C. Rules of 
Professional Conduct to remind  “lawyers that Rule 1.6 
requires lawyers [to] obtain informed consent from clients 
before revealing information about the representation to 
advertise their services.  . . .  [T]his obligation applies 
regardless of whether any information revealed is contained 
in court filings or has become generally known.” ) 
https://sccourts.org/whatsnew/displaywhatsnew.cfm?inde
xID=2395)
• Legal Ethics and Social Media: A Practitioner Handbook (Jn

L. Jacobwitz & John G. Browning) (ABA 2017)
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Hypo #4: “Marketing” and Ethics –
Cites (continued)

Former Clients: 
• Model Rule 1.9(c)(1):
• Lawyer can use information relating to representation of 

former client to the disadvantage of that client so long as 
information has become “generally known”. 

• Additionally, the lawyer cannot reveal information relating to 
the representation except as otherwise permitted by the rules.
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C. Concluding Observations
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