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BEAT Overview
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Potential addition to regular tax liability: applies to the extent that tax on alternative 
tax base exceeds regular tax liability (reduced by most credits)

Applies to “applicable taxpayers” making deductible payments to related parties 
that are foreign persons
—An applicable taxpayer is a corporation that (measured on an aggregate basis with other 

members of its controlled group): 
- Has average annual gross receipts of at least $500MM, measured over a three-year 

period, AND 
- (Generally) base erosion percentage of at least 3%

Applies a 10% tax (5% for 2018, rising to 12.5% after 2025) to “modified taxable 
income,” which is income determined after adding back certain deductions with 
respect to payments to foreign related persons, and a portion of certain NOLs
—Eliminated deductions are “base erosion tax benefits” from deductions allowed in the 

taxable year with respect to “base erosion payments” made to foreign related parties

Overview of Statutory Structure
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 Under section 59A(d), in general, a base erosion payment includes:
 Any amount paid or accrued by the taxpayer
 To a foreign person which is a related party of the taxpayer, and 
 Falls into one of four categories:

• Payments or accruals with respect to which a deduction is allowable
• Payments or accruals in connection with the acquisition from the foreign related party 

of depreciable or amortizable property
• Premiums or other consideration paid or accrued for reinsurance
• Certain payments or accruals with respect to a surrogate foreign corporation or its 

expanded affiliated group that result in a reduction of the taxpayer’s gross receipts

Base Erosion Payment (BEP) – Statute



Highlights of 2019 
Final and Proposed 
Regulations
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— Aggregation rules:
- Group determined by “with-or-within” method
- Proposed rules for mid-year entry/exit from aggregate group and short taxable years

— Built-in loss not itself a base erosion payment

— No section 15 blending for FY 2018 BEAT rate

— AMT credits do not reduce regular tax liability for BEMTA

— Modification to treatment of interest expense allocable to ECI under Reg. § 1.882-5 or a tax treaty

— Inclusion of section 988 transactions with unrelated persons in the denominator of BEPct; retain 
rule that excludes section 988 transactions from numerator

— Proposed regulations provide two new partnership anti-abuse rules to prevent avoidance of BEPs
- Through the acquisition of derivatives on a partnership interest or asset 
- By special allocations of items of partnership income 

— Financial institutions: (1) TLAC exception expanded to include foreign equivalents and 
(2) De minimis banking & securities dealer exception expanded to preclude 1% BEAT rate add-on

Highlights of Changes (not covered elsewhere)
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—No carve-out for base erosion payments included in GILTI, subpart F, or PFIC qualified 
electing fund inclusions

—Aggregate approach to partnerships maintained and expanded in proposed regulations

—“Add-back” method for computing modified taxable income (MTI)

—Gross receipts and base erosion percentage tests (other than aggregation approach 
and special rules for gross receipts)

—Services cost method (SCM) and ECI exceptions finalized largely unchanged

—Base erosion tax benefits rules mostly unchanged

What Stayed the Same?



9

2018 proposed regulations 

— Released December 17, 2018; published in Federal Register December 21, 2018

— Taxpayers may rely on the 2018 proposed regulations for all TYs ending on or before December 
6, 2019, provided they apply the 2018 proposed regulations in their entirety

2019 final and proposed regulations 

— Released December 2, 2019; published in Federal Register December 6, 2019

— The Final Regulations (other than reporting for qualified derivative payments) apply to TYs 
ending on or after December 17, 2018 (option to apply to short TYEB December 17, 2018

— 2019 Proposed Regulations 
- Partnership anti-abuse rules would apply to TYs ending on or after December 2, 2019
- The rules for applicable taxpayer status and waiving deductions apply to TYs beginning on or after 

December 6, 2019
- Taxpayers may rely on the 2019 proposed regulations in their entirety for TYBA December 31, 2017, 

and before the related final regulations apply (but see coordination rule for taxpayers that also 
choose to apply the 2018 proposed regulations)

Applicability Dates 



General Tax Principles
Base Erosion Payments
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 2018 proposed (and final) regulations define “amount paid or accrued” broadly to include any 
form of consideration
 Cash, property, stock, or the assumption of a liability

 Preamble to the 2018 Proposed Regulations provides that the determination of whether 
there has been a base erosion payment is made under “general U.S. federal income tax law”
 Refers to existing tax law dealing with identifying who is the beneficial owner of income, 

who owns an asset, including principal-agent, reimbursement doctrine, case law conduit 
principles, assignment of income, and “other principles of generally applicable tax law”

 2018 Proposed Regulations provide that base erosion payments are determined on a gross 
basis, except for mark-to-market positions or as otherwise permitted by the Code or 
regulations. Prop. Treas. Reg. § 1.59A-3(b)(2)(ii)-(iii) (2018).

Base Erosion Payment – 2018 Proposed Regulations
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 2019 Final Regulations generally retain approach of 2018 Proposed Regulations
 Regulatory text explicitly provides that the determination of “the amount paid or accrued, 

and the identity of the payor and recipient of any amount paid or accrued, is made under 
general U.S. federal income tax law.” Reg. § 1.59A-3(b)(2)(i).

 Retention of regulatory rule determining base erosion payments on a gross basis, except 
for mark-to-market positions or as otherwise permitted by the Code or regulations. Reg. 
§ 1.59-3(b)(2)(iii).  Treasury and IRS intend to study the effect of regulatory netting rules 
on the BEAT and whether changes should be made.

 Preamble to 2019 Final Regulations acknowledges and addresses numerous comments
 Middle-man or pass-through payments
 Division of revenues from global services
 Netting of income and expense

 In each case, the potential applicability of the BEAT will depend on a US taxpayer’s 
contractual and payment patterns with its customers and affiliates  

Base Erosion Payment – 2019 Final Regulations
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 Agency
 When an agent collects or pays amounts on behalf of a principal, the tax consequences of the transaction 

flow to the principal, not the agent. Nat’l Carbide Corp. v. Comm’r, 336 U.S. 422 (1949); Bollinger v. Comm’r, 
485 U.S. 340 (1988).

 Reimbursement doctrine
 Taxpayer is not entitled to a deduction for a reimbursed expense and the reimbursement is not included in 

gross income. Glendinning, McLeish & Co. v. Comm’r, 24 B.T.A. 518 (1931), aff’d, 61 F.2d 950 (2d Cir. 1932).
 Trust doctrine

 Advance of funds to an intermediary entity may be excluded from the intermediary’s gross income if control 
and discretion over the use of the advanced funds is sufficiently limited, and the intermediary does not derive 
profit from the activity. The Seven-Up Co. v. Comm’r, 14 T.C. 965 (1950); Affiliated Foods, Inc. v. Comm’r, 
154 F.3d 527 (5th Cir. 1998).

 Conduit
 Recipient of a payment does not realize income if it is a mere conduit for the funds and does not take 

beneficial ownership of the funds. Aiken Indus., Inc. v. Commissioner, 56 T.C. 925 (1971); N. Ind. Pub. Serv. 
Co. v. Comm’r, 115 F.3d 506 (7th Cir. 1997), aff'g 105 T.C. 341 (1995).

 Other principles of generally applicable tax law

Potentially Relevant General Principles
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 USCo owns global rights to product IP, and 
performs R&D directly and through contract 
R&D providers

 CFC contracts with a local country third-
party R&D service provider to perform R&D 
that benefits USCo’s IP

 USCo pays CFC, which passes payment 
(without change) to third party

 No base erosion payment if USCo paid third 
party directly (or is considered to have done 
so under general tax principles) 

Middleman or Passthrough Payments

USCo

CFC 
Third-
Party 

Contract 
R&D

150 Fee – Local
Contract R&D Services

US

Foreign

150
Payment
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 USCo and CFC perform services for third-
party customers

 USCo receives payments from customers, 
and makes payments to CFC

 Income earned by CFC may be evaluated 
under a profit split method

 No base erosion payment if CFC received 
payment directly from third-party customers 
(or is considered to have done so under 
general tax principles)

Division of Revenues

US

Foreign
Customers

300
Service Fee

USCo

CFC 

150
Payment
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 USCo owns global rights to marketing IP 
(global brand)

 USCo licenses IP to CFC.  CFC pays a 
royalty based on sales, and USCo pays a 
fee to CFC for brand-enhancing marketing 
services.  (CFC pays third-party media 
companies for advertising.) 

 No base erosion payment if:
 CFC paid royalty of 50 (or is considered 

to have done so under general tax 
principles)  

 USCo paid third parties directly (or is 
considered to have done so under 
general tax principles) 

Netting of Income and Expenses – Related Offsetting 
Obligations

USCo

CFC 

150 Marketing Fee
US

Foreign

200 Royalty

Third-
Party 
Media

140 Fee – Local
Advertising Spend
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 USCo and CFC enter into a CSA for the ongoing 
development of marketing IP (global brand)

 USCo contributes the marketing IP to the CSA in 
exchange for (1) a PCT payment by CFC, and (2) 
the obligation of CFC to bear its share of IDCs 
going forward

 If CFC contributed locally owned marketing IP to 
the CSA, then any cross-obligations between 
USCo and CFC related to PCTs may be 
determined on a net basis

 To the extent each party incurs IDCs, then any 
cross-obligations between USCo and CFC 
related to cost sharing payments may be 
determined on a net basis

 No base erosion payment because no outbound 
payment

Netting of Income and Expenses – Cost Sharing

USCo

CFC 

US

Foreign

50 
PCT
70 
CST

140 Locally
Incurred IDCs

CSA*

280 Locally
Incurred IDCs

*Assume benefit shares are 
50/50
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 Determination of amount (or existence) of base erosion payments will depend on US 
taxpayer’s contractual and payment patterns with its customers and affiliates

 Taxpayers may face tax, commercial, and regulatory constraints in modifying contractual or 
payment flows 

 Economically similar arrangements can produce very different results
 Statute is mechanical and does not hinge on whether structure is in fact base eroding
 While confirmation that general tax principles apply is helpful, regulations do not otherwise 

offer much relief in this context
 Results under general tax principles can be uncertain as applied to particular sets of facts 

Base Erosion Payments – Concluding Observations



Base Erosion Payments
Corporate Transactions and Exception for 
“Specified Nonrecognition Transactions”
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Proposed Regulations
Broadly defined “base erosion payment” as including any amount paid or accrued by the 
taxpayer to a foreign related party in connection with the acquisition of depreciable/ 
amortizable property by taxpayer from the foreign related party.” Prop. Treas. Reg. § 1.59A-
3(b)(1)(ii).
• An amount paid or accrued includes an amount paid or accrued using any form of consideration, 

including cash, property, stock, or the assumption of a liability. Prop. Treas. Reg. § 1.59A-
3(b)(2)(i). 

No specific exceptions for nonrecognition transactions (e.g., under sections 351, 332, or 
368)—basis imported to the US. 
• Preamble notes that there is no base erosion payment when a taxpayer receives depreciable 

property from a foreign related party as an in-kind distribution subject to section 301 because the 
taxpayer provides no consideration in exchange for the property. 83 Fed. Reg. 65,960 (Dec. 21, 
2018). 
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Proposed Regulations

Comments made the following observations: 
Certain nonrecognition transactions should be excepted from the definition of base erosion 
payment for various reasons, including:
—Consistency with Congressional purpose underlying nonrecognition provisions of the Code;
—Inbound nonrecognition often used in post-acquisition and internal restructurings;
—Nonrecognition transactions often do not give rise to stepped-up basis in the assets transferred 

to the U.S. 
—Treating such transactions as base erosion payments creates disincentives to move intangible 

property and other income-producing property into the United States, contrary to the goals of 
the 2017 tax reform. 

Certain transactions are appropriately treated as base erosion payments, such as basis step-up 
transactions immediately preceding an inbound nonrecognition transfer, a section 351 with boot, 
or a busted section 351. 
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Final Regulations

The final regulations generally maintain the broad definition of “base erosion 
payment” in Treas. Reg.  § 1.59A-3(b)(1)(ii).

Amounts paid or accrued expanded to generally mean an amount paid or accrued using 
any form of consideration, including cash, property, stock, a partnership interest, or the 
assumption of a liability, including “any exchange transaction.” Treas. Reg. § 1.59A-
3(b)(2)(ii). 
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Final Regulations

New exceptions added for: 

“Specified nonrecognition transactions”;

“Pure distributions”: A distribution of property that is not part of an exchange (such as a 
distribution under section 301, without regard to whether section 301(c)(1) (dividend), 
(c)(2) (return of basis), or (c)(3) (sale or exchange for stock) is not received with respect to 
an amount paid or accrued.
Treas. Reg. § 1.59A-2(b)(2)(ii). 
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Final Regulations 
A redemption of stock by a corporation within the meaning of section 317(b) (acquisition 
of stock by a corporation from its shareholder in exchange for property), such as a 
redemption described in:

Section 302(a) (distribution in exchange for stock) or section 302(d) (distribution to which section 
301 applies), or 
Section 306(a)(2), relating to disposition of “section 306 stock” in a redemption treated as a 
distribution to which section 301 applies, or 

A transaction in which there is an exchange for stock (e.g., a section 304 or section 331 
transaction), 

is treated as an amount paid or accrued by the shareholder to the corporation (or by the 
acquiring corporation to the transferor in a section 304 transaction), without regard to the 
treatment of such transaction for U.S. federal income tax purposes (e.g., an amount that 
section 304(b)(2) treats as a dividend).  Treas. Reg. § 1.59A-3(b)(2)(ii). 
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Final Regulations: Nonrecognition Transactions

General rule: Any amount transferred to, or exchanged with, a foreign related party 
pursuant to a transaction to which sections 332, 351, 355, or 368 applies (a 
“specified nonrecognition transaction”) is not a base erosion payment. Treas. Reg. 
§ 1.59A-3(b)(3)(viii)(A). 

Exception for transfers of “other property”: If a taxpayer transfers “other property” to a 
foreign related party pursuant to a specified nonrecognition transaction, the other property 
is treated as an amount paid or accrued, regardless of whether gain is recognized on the 
transaction. Treas. Reg. § 1.59A-3(b)(3)(viii)(B). 
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Final Regulations: Nonrecognition Transactions

Exception for receipt of “other property”: If, in a transaction described in section 351, 355, 
or 368 the taxpayer transfers property and receives “other property” from a foreign related 
party, the property transferred by the taxpayer is treated as an amount paid or accrued, 
regardless of whether gain is recognized on the transaction. Treas. Reg. § 1.59A-
3(b)(3)(viii)(C). 

Definition of “other property”: Defined by reference to “other property or money” as used 
in section 351(b), 356(a)(1)(B), and 361(b), as applicable. 
Includes liabilities treated as money under section 357(b);
Includes liabilities assumed by the taxpayer in the transaction, but only to the extent of the 
amount of gain recognized under section 357(c); 
Excludes the sum of money and the FMV of any other property to which section 361(b)(3) 
applies. 



27

Final Regulations: Nonrecognition Transactions

Allocation of other property: Other property is treated as exchanged for property in 
a specified nonrecognition transaction in a manner consistent with U.S. federal 
income tax law.  See, e.g., Rev. Rul. 68-55 (in proportion to relative FMVs of 
transferred assets). 

Liabilities are treated as money received for purposes of allocating the other property.  
Treas. Reg. § 1.59A-3(b)(3)(viii)(E). 
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DC

FC

FC common stock
with FMV of $100x
+ $10x “other 
property”

Asset 1
AB: $40x
FMV: $22x
Asset 2

AB: $20x
FMV: $33x

Asset 3
AB: $25x
FMV: $55x

- Even though no gain recognized with respect to Asset 1 (with built-in loss).
- $100x attributable to FC common stock: No base erosion payment because a 

“specified nonrecognition transaction.”

Assets 1, 2 and 3 are depreciable property

Amounts allocated to “other property”:
Asset 1: $2x
Asset 2: $3x
Asset 3: $5x

Result: $10x base erosion payment by DC to FC

Final Regulations: Nonrecognition Transactions—Section 351 With 
Boot Example 
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Final Regulations: Anti-Abuse Rules

Treasury/IRS concerned that the exception for specified nonrecognition transactions could 
lead to inappropriate results in certain cases, e.g., a sale of depreciable property between 
foreign related parties shortly before a nonrecognition transaction. 
Taxpayer’s basis in the property could be stepped up, increasing depreciation/amortization 
deductions. 

Anti-abuse rule turns off treatment as a specified nonrecognition transaction if a transaction 
(or series of transactions) has a principal purpose of increasing the adjusted basis of 
property. Treas. Reg. § 1.59A-9(b)(4). 
Presumption of principal purpose of tax avoidance if a transaction between related parties increases 
the basis of property within 6 months before the taxpayer acquired the property in a specified 
nonrecognition transaction. Id.  See also Treas. Reg. § 1.59A-9(c), ex. 10 (no principal purpose 
where sale preceding inbound nonrecognition transaction was between unrelated parties). 
Anti-abuse rule applies after other doctrines (e.g., step-transaction and economic substance). 84 
Fed. Reg. 66,978 (Dec. 6, 2019). 
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USP

CFC1 CFC2

$200x
Cash

1/1/20
1

6/1/20: 
Distribution of 
Asset 1 in 
liquidation of 
CFC2

2

USP takes a $200x AB in Asset 1. I.R.C. § 334(b).

AB: $10x
FMV:$200x

Asset 1

Final Regulations: Anti-Abuse Rule—Example 

Result: Denial of 
specified nonrecognition 
transaction treatment. 
See 84 Fed. Reg. 
66,978 (Dec. 6, 2019).  
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Final Regulations: Partnerships

Aggregate approach: BEAT determinations generally made at the partner level. 
Treas. Reg. § 1.59A-7(b). 

For purposes of determining whether a base erosion payment has been made, 
payments to or from a partnership treated as made to or from each partner, and 
partnership assets (and liabilities) treated as assets (and liabilities) of each partner. 
Treas. Reg. § 1.59A-7(c). 
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Final Regulations: Partnerships

No “specified nonrecognition transaction” treatment for a section 721(a) exchange: 

If a partnership issues an interest in the partnership in exchange for a contribution of 
property to the partnership, the contributing partner is treated as exchanging a portion of 
the contributed property for a portion of the partners’ pre-contribution interests in the 
“partnership assets.” Treas. Reg.    § 1.59A-4(c)(3)(iii). 

—“Partnership assets” include the assets contributed by the contributing partner and any 
other assets that are contributed to the partnership at the same time. Id. 
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DCDC DCFC

PRS

- $20x annual depreciation deduction for Property B, $10x of which is allocated to DC.
- DC is treated as owing a 50% proportionate share of each of Property A and Property B.  

Treas. Reg. §1.59A-7(c)(2).
- DC is treated as exchanging a 50% interest in Property A for a 50% interest in Property B.  
- DC’s payment to acquire the interest in Property B is a base erosion payment. 
- The base erosion tax benefit is the $10x per year depreciation allocated to DC with 

respect to Property B, which may not be netted with any other partnership item. 

Depreciable Property A
AB: $100x
FMV:  $100x

Depreciable Property B
AB: $100x
FMV:  $100x

Final Regulations: Partnerships—Example



Base Erosion Tax Benefits
Election to Waive Deductions

Prop. Reg. § 1.59A-3(c)(6) 
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— 2019 Proposed regulations provide an election to permanently forgo a 
deduction for all
U.S. federal income tax purposes (including as a base erosion tax 
benefit)
- Deductions may be waived in whole or in part
- Any limit on the reasons a taxpayer can waive a deduction (i.e., does it 

have to be a BEAT reason)?  
—All deductions that are not waived are considered “allowed” regardless of 

whether they are claimed on the tax return
- Sole procedure for “giving up” a deduction for BEAT purposes
- Otherwise, a deduction that could be properly claimed for the TY that is 

not claimed, can be treated as a BETB and taken into account in the 
taxpayer’s base erosion percentage and modified taxable income

Election to Waive Deductions
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Mechanics

— Waiver may be elected on an original or amended return, or during exam

— Election is annual. Taxpayers may choose not to make the election for a subsequent year, and 
may amend a return to waive more expenses (but may not reverse a prior election)

— Until the 2019 proposed regulations are final, a taxpayer may rely on the proposed regulations 
and make the election by attaching a statement to its Form 8991 with the required information

Election to Waive Deductions
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Election is disregarded in determining: 

— Amount allowable for depreciation or amortization under sections 167(c) and 1016(a)(2) or (3), 
and any other adjustment to basis under section 1016(a)

— Section 482 

— Earnings and profits

— Qualification for exclusive apportionment under Reg. § 1.861-17

— Any other item as necessary to prevent a taxpayer from receiving the benefit of a waived 
deduction

- For what kinds of “other items” would the deduction waiver be disregarded?  

- What if a taxpayer has an expiring NOL and waives a deduction that allows it to use the 
expiring NOL? 

Election to Waive Deductions


